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On May 14, the Spanish General Council of the Judiciary suspended Judge Baltasar Garzón from his functions following his indictment on charges of abuse of authority.

His crime? Garzón allegedly over-stepped his mandate when deciding to initiate an investigation into the disappearance of civilians during Francisco Franco’s dictatorship despite a law of amnesty that covered these crimes.

In the years before that, Garzón had become a living symbol of international justice as he pursued the likes of Augusto Pinochet and Osama bin Laden in the name of universal principles of human dignity, human rights and the international fight against impunity.

The reaction to Garzón’s latest investigative efforts and the Brazilian Supreme Court’s recent upholding of a law of amnesty that applies to the crimes of Brazil’s military dictatorship are powerful reminders that states can still decide what to do with their past, even when that past involves mass atrocities.

That possibility, however, is not open to all states in equal measure. Where their sovereignty has been subjugated (as with Germany after World War II) or where they can be politically pressed into submission (Serbia, most recently), states can be forced to subject their actions to the judgment of other nations in the name of the same values that had validated Garzón’s efforts.

Despite repeated assertions that a body of universal criminal prohibitions applicable to all has grown from these values, they remain to a large extent “le droit des autres,” a set of rules that we seem content to apply to others, but not to ourselves. The “others” are those, states and individuals, who have lost the political muscle to preempt or resist the application of that regime to them.

The International Criminal Court, a tribunal with global ambitions, has thus far only indicted Africans, although more than a hundred countries from five continents have now joined the Court, and crimes coming within its jurisdiction have arguably been committed outside of Africa.

Meanwhile, domestic courts in the Netherlands have successfully shielded Dutch soldiers and the state from judicial scrutiny for their alleged failure to prevent mass atrocities in Srebrenica in July 1995, while Serb and Bosnian nationals are being prosecuted on Dutch territory by an international tribunal for their involvement in those events. The same tribunal declined a few years ago to even investigate crimes attributed to NATO forces in Serbia during the 1999 bombing campaign.

While it could be that no international crimes were committed on those occasions or that there might be other good reasons not to prosecute such cases, a refusal to look into them contribute to creating the unfortunate impression that international accountability matters to some, but not to all.

The indictment of Garzón feeds into this uncomfortable sense of political selectivity in the application of the law. While Garzón was not prevented from investigating Argentine or Chilean nationals by local amnesties, Spanish law seemingly creates an absolute prohibition against an endeavor of the same kind that targets fellow nationals.

Garzón’s error was to assume that the values which had provided a moral and legal justification for his past crusades truly applied universally. Unfortunately, that is not yet the case. International criminal justice still operates selectively within the cracks that international politics have opened up for it.

While it could be argued that some justice is better than none, the present hyper-selectivity of international criminal justice could be most damaging to its credibility in the longer term.

The legitimacy of the rule of law, domestic or international, is based on the assumption that it does apply to all, without prejudice and without discrimination. Stripped of that element, it risks becoming — and will be portrayed as — a tool of political convenience for the powerful.

Before pushing any further the boundaries of international criminal justice, we should ask ourselves whether we are truly committed to subject the conduct of our own leaders and fellow citizens to the standard that we seek to apply to others.

We should also question whether we may legitimately force other nations to face their past in the name of supposedly universal values when we allow powerful countries such as Spain or Brazil to forget and forgive the crimes of their past. If the answer is no, we should perhaps show a great deal more restraint in imposing our demands for justice in states other than our own.

Our commitment to the rule of law should be measured against our readiness to see the standards that we wish to impose on others applied to our fellow citizens. The dismissal of charges against Garzón would be a good place to start the necessary process of making these standards truly universal.

Guénaël Mettraux represents defendants before international criminal tribunals. He is the author of “The Law of Command Responsibility.”
Copyright 2010 The New York Times Company

