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The Extraordinary Chambers in the Courts of Cambodia (ECCC) is engaged in an ongoing battle over what documents to prioritize for translation for defendants and their attorneys.  The saga of the ECCC’s translation difficulties got interesting in April, when Jacques Vergès, the French defense attorney for Khieu Samphan, announced during a hearing that he would not participate because every evidentiary document in his client’s 1,600-page file had not been translated into French. 
The ECCC Co-Investigating Judges (CIJ) responded to Vergès’ protest with a mild reprimand, reminding the attorney that he has a Cambodian co-counsel who can understand the documents at issue.  Rule 22(1) of the ECCC’s Internal Rules calls for collaboration between the Cambodian and foreign co-attorneys. The CIJ also pointed out that, as required by the Internal Rules, all case filings (documents submitted by a party for the Court’s consideration and action) had been translated into the Court’s three working languages—Khmer, English, and French. 
In June, the CIJ issued a longer decision on the translation issue: the Order on Translation Rights and Obligations of the Parties (“the Order”).  The Order holds that the Court is not required to translate every single document in the case files into the language of the charged persons’ foreign attorneys, but only certain documents required by the Court’s founding documents, Internal Rules, and international standards of fairness.  The Order grants attorneys the same translation rights as charged persons, requiring translation for both of a named set of the most important documents, including the indictment, proof on which the indictment relies, and filings, among other documents.  It also provides the defense teams with translators and states that they must use their capacity to address linguistic difficulties beyond translation of the core set of listed documents.  
The Order’s finding that the Court is not obligated to translate every document into all working Court languages is well supported. First, it does not conflict with the ECCC’s Statute, Internal Rules, and Practice Directions.  The ECCC Law and Rules do not expressly provide for document translation for either accused or attorneys. The Practice Direction on Filing of Documents (Practice Direction) provides the only explicit rules on document translation.  It addresses only filings and says nothing about evidentiary documents in the case file, which are the main focus of the current translation battle.
On the other hand, it is not clear on its face whether the Order requires, in addition to the named documents that must be translated, translation of evidence adduced at trial.  The ECCC will have to clarify this point.  If the Court does grant translation of such evidence, the Order would guarantees broad translation rights into the working languages of the tribunal for defendants and attorneys, in keeping with what other international courts — such as the International Criminal tribunals for Rwanda and the former Yugoslavia (ICTR, ICTY) — and human rights bodies have supported.  
Because the ECCC Statute, Rules, and Practice Directions do not clearly define the scope of the right to document translation for accused and their attorneys, it is necessary to look to international standards to determine the appropriate procedure.  This approach is in keeping with Article 33 new of the ECCC Law, which provides that the Court should seek guidance in international criminal procedure where the existing procedure does not exist or is unclear on an issue.
Because the law addressing translation for defendants and the law addressing translation for attorneys diverge, this article will discuss the two separately.
A. 
Translation Rights of Defendants
The ECCC Law and Rules do not explicitly provide for document translation for defendants, but they do provide for “the use of an interpreter” in Article 35 of the Law and Rule 30 of the Rules.  Other international courts have held a right to “interpretation” to encompass a right to translation of some documents.  The ECCC Practice Direction on Filing of Documents provides the only explicit rules on providing documents in the language of the accused, requiring that all filings be in the charged persons’ native language of Khmer in addition to one other official language.
Founding documents of other international courts and human rights instruments have been similarly vague regarding the scope of the right to translation.  Courts have generally pared the issue down to the question of what translations are necessary to meet the requirements of fairness.   For example, the European Court of Human Rights (ECHR) has said that the right includes “translation or interpretation of all those documents or statements in the proceedings instituted against [the defendant] which it is necessary for him to understand in order to have the benefit of a fair trial.”
Defendant Not Entitled to Translation of Everything
In accord with the finding of the CIJ in the Order on Translation Rights, international courts have repeatedly held that a defendant’s right to translations of documents into a language he or she understands extends neither to all documents in the case file nor to all filings submitted.  The ICTY and ICTR have denied requests for translation of all documents on the basis that translation of every document beyond what is required by the Statute and Rules may seriously jeopardize the defendant’s right to be tried without undue delay because of the substantial time and resources required to translate so many documents. The International Criminal Court (ICC) has held that the fairness principle does not grant the right to have all procedural documents and evidence disclosed by the prosecution translated. Likewise, the ECHR has held that a defendant’s fair trial rights were not violated by the fact that not all the documents in his case file were in a language he understood.
If Attorney Can Understand, Defendant Need Not
Multiple international courts have held that an attorney’s ability to understand documents mitigates possible unfairness from the defendant’s inability to understand the documents himself or herself.  This reasoning may be applied by the ECCC to deny any defendant’s request to have all evidentiary documents that exist in English or French translated into Khmer, if the defendant has a foreign attorney who is able to understand the documents.
Interpreter Can Make Up for Absence of Translated Documents
Many human rights bodies and international courts — including the UN Human Rights Committee (HRC), the ECHR, the ICTR, and the ICC — have determined that providing a defendant with an interpreter is an adequate substitute for provision of certain documents in a language the defendant understands.  The decision in the Order on Translation to provide ECCC defense teams with full-time assistance from a translator is thus in keeping with international standards.  
Flexibility in Who Should Be Responsible for Translation
The ICTR and the ICC have taken two different approaches toward assigning the burden of who must provide document translation.  The ICTR requires the court registry to translate documents, while the ICC places the burden largely on defense teams.  There is no meaningful difference between these two courts’ founding documents and internal rules governing the issue.  The difference in outcomes lies in the divergent interpretations by the judges.  
ECCC core documents do not expressly delegate the role of document translation to a particular section of the Court, except for filings, which are the explicit responsibility of the Court Management Section.  The CIJ Order places responsibility for translation in the Defence Support Section and the Court Management Section, as well as on, to some extent, the defense teams themselves. There is no international precedent suggesting that this approach is inappropriate. 

Specific Documents That Must Be Translated
The list of specific documents the CIJ has required to be translated into the working languages of the tribunal for defendants and attorneys is also consistent with international standards. The list consists of the following documents:
(1) Indictment,

(2) Proof on which indictment relies,

(3) Introductory and Final Submissions of the Co-Prosecutors,

(4) Footnotes and indexes of factual elements on which the Introductory and Final 

Submissions rely,

(5) Filings,

(6) Judicial Decisions and Orders.
The CIJ’s finding regarding each document at least meets minimum international standards, and with respect to some documents it exceeds those standards.  For example, the decision to provide filings in the language of the accused grants stronger protection for defendants than any international tribunal.  The provision of translation of all material supporting the indictment is in line with the strongest protection that has been found. 
Conclusion 

Overall, the Order on Translation Rights is very protective of defendants’ rights to translation of documents.  There are, however, some translation matters that it has left unanswered.  The most important one that the ECCC must address the vagueness in the Order regarding which evidentiary materials beyond those supporting the indictment must be translated.  The Order’s suggestion that evidence produced at trial, but nothing more, must be translated would be consistent with international standards, provided the Court determines that statements of witnesses to be called at trial are included in this category. 
B.
Translation for Defense Attorneys 
The ECCC Statute and the Internal Rules lack explicit provisions governing a defense attorney’s access to translations of written documents into his or her own language.  The Practice Direction on the Filing of Documents provides the only explicit rules but addresses only filings, stating that attorneys are entitled to receive filings in the official language of their choice.  Therefore, it is again necessary to look to international standards.
Almost all of the international jurisprudence on translation of documents deals with translation into the language of the accused.  Few decisions discuss translation for a defendant’s attorney, and even fewer consider the particular question faced by the ECCC of what to do when the attorney’s language is an official language of the Court.
The ICTR has held that a defense attorney who spoke only French was entitled to receive translations of decisions, orders of the court, filings, and evidence the parties were required to disclosed that would be presented at trial.  The court took into account that the French-speaking attorney had a co-attorney who spoke English, the other working language of the court.  The court determined that beyond the documents listed above, co-counsel were expected to work together to overcome translation difficulties.  
The ICC has issued a decision that suggests it may not consider the translation needs of attorneys as a separate issue from the translation needs of defendants.  The court faced an appeal that requested translation because neither the defendant nor his attorney understood court documents.  In its decision on the appeal, the court addressed only its obligation to the defendant, declining to even mention the attorney’s translation needs.  The court provided the defense translation of the same set of documents it provided in other cases in which translation was requested only on behalf of the defendant himself, not on behalf of his attorney:  the charging document and a list of evidence. 
The CIJ Order provides defense attorneys with the same translation rights as their clients, offering broad translation rights in keeping with what the ICTR has provided and beyond what the ICC has provided.  The Order also provides translation of additional documents beyond those the ICTR has determined necessary.  However, the Court should resolve the lack of clarity regarding requirements for evidence to be presented at trial.  

Co-Counsel Expected to Cooperate
The Internal Rules seem to envision a collaborative role between the Cambodian and international co-counsel for the defense.  Rule 22 provides that a defendant shall have the “assistance of national lawyer, or a foreign lawyer in collaboration with a national lawyer,” and that the foreign lawyer “shall work in conjunction with a national lawyer in the defence of their client before the ECCC.”
International courts have found the ability of one co-counsel to understand documents as relevant to the decision of what the court must translate.  The ICTR has held that the availability of one counsel who could understand both languages did not completely alleviate the court’s translation obligations for the other defense counsel.  Nonetheless, the court encouraged the co-counsel to collaborate to understand documents beyond a core set that were provided in translation.
The ICTY and the HRC have found that courts have a lower burden to translate documents into the language of the accused where a defendant can select an attorney fluent in a working language of the court.  If the court’s obligation to translate documents into a language the accused understands can be limited in this way, similar reasoning may apply to translation difficulties for the accused’s attorneys. This principle lends support to the ECCC’s suggestion in its 23 April Decision that if Jacques Vergès is unable to work with his Cambodian co-counsel to address translation issues, Khieu Samphan’s recourse is his ability to choose a different foreign attorney.  In the Order on Translation Rights, the CIJ again emphasized this principle, saying “the parties . . . must contribute to the resolution of their own language needs, by using the linguistic capacity within their teams and from the Defence Support Section.”  This approach appears to be supported by the findings of international courts.
C.
Order on Translation Rights Appealed
Despite the apparent adherence of the Order on Translation Rights to international standards, Khieu Samphan’s attorney Jacques Vergès continues to insist that the Court translate his client’s entire case file into French.  Khieu’s July appeal calls the Order an “acknowledgement of failure” because in it the Court takes into account that translating every single document would jeopardize the defendant’s right to an expeditious trial.  But the CIJ is not the first Court to recognize that as translation requirements increase, the speed of proceedings decreases.  The ICTY and ICTR have both discussed this tradeoff when determining translation obligations.
In their July appeal, Vergès’ defense team makes a point that deserves attention.  The appeal points out that most of the case law cited by the ECCC’s Order on Translation Rights comes from common law-based international courts, while the ECCC follows civil law procedure.  The appeal posits that fundamental differences in the way the two systems handle evidence in the pre-trial and trial phases make common law evidence translation practices inapplicable to a civil law court. 
The ECCC Order on Translation Rights does rely on decisions from the common law-based ICTY and ICTR, but it also cites to the ECHR, which reviews the translation practices of European civil law courts.  The ECHR has held that fairness does not require translation of all evidentiary documents in a defendant’s case file. Additionally, the Order on Translation Rights cites the ICC, which has held that a detailed description of the charges and a list of evidence are all the court is required to translate in the pre-trial phase. The ICC’s procedure contains civil law elements that arguably make it sufficiently parallel to the ECCC that its translation practices are pertinent.
What Vergès is requesting appears to be unprecedented among international courts.  Translation of thousands of pages of documents would require substantial Court resources and slow down the proceedings.  However, it is important that the ECCC ensures the proceedings meet international standards of fairness.  Therefore, it is crucial that the Pre-Trial Chamber’s decision on this appeal protects defendants’ rights while not wasting Court resources by providing translation beyond what fairness requires.
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