Sudan: the politics of genocide accusations
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BashirA Sudanese prosecutor will examine the atrocities in Darfur. The appointment of a special prosecutor on Tuesday comes three weeks after the International Criminal Court (ICC) chief prosecutor accused Sudanese President Omar al Bashir of ordering the annihilation of three non-Arab groups in Darfur. He allegedly masterminded murder, torture, pillage and rape to commit genocide.

Sudan refuses any cooperation with the ICC in The Hague; it doesn't recognize its jurisdiction in the first place. Although western governments and human rights organizations have welcomed to ICC's move, the court faces growing resistance in Africa and the Arabic world. Khartoum has launched a diplomatic campaign in a bid to freeze any proceedings against Bashir and propagates the efficiency of its own 'Darfur courts'.

Prosecutor

The latest move is the appointment by the Sudanese Justice Minister Abdul Basit Sabdarat of Kamal Mahgoub Ahmed, an advisor at the Sudanese justice ministry, as prosecutor for crimes in Darfur since 2003. He said he had given him the "authority to investigate these crimes and go to a judge if he finds cases."

Sudanese law doesn't mention international crimes such as genocide, ethnic cleansing or war crimes. The Sudan Media Centre, which is close to the intelligence services, reported on Monday that the justice ministry is making arrangements to draft new legislation incorporating crimes under international law. It also said the ministry would send legal teams to Darfur to monitor the situation on the ground.

Darfur, SudanSpecial Criminal Court on the Events in Darfur

The newly appointed Prosecutor will be heading the 'Special Criminal Court on the Events in Darfur' (SCCED). The court was established on 7 June 2005 - one day after the UN referral of the Sudan case to the ICC - to show the government's ability to handle prosecutions itself. In challenging the ICC, Sudan refers to the Rome Statute, which requires the court to reject a case when a state itself is willing and able to carry out investigations and prosecutions.

The court, with seats in Nyala, Fashir and Geneina, was erected as a substitute for the International Criminal Court, but many NGOs have argued that the principal purpose of the SCCED was to undermine the work of the ICC. Since its inception, the court has only looked at rather trivial charges such as theft, weapon procession and murder that could have been prosecuted by normal courts, not violations of international law or crimes against humanity.

The Sudanese government initially indicated that 160 cases would be brought before the court. However, as of June 2006, only 13 cases had been brought before it. Since then, no further cases have been confirmed. It remains unclear when trials will resume.

Campaign against genocide charges

Sudan's diplomatic campaign aims at seeking regional and international support against a possible arrest warrant for Bashir. In the past three weeks, Sudanese officials visited a dozen countries to gain support for a UN Security Council resolution freezing possible legal proceedings in the event the ICC judges really do issue an arrest warrant. China, Russia and South Africa have already indicated that they would support such a resolution.

Bashir has, in the meantime, already secured African and Arab support. Both the African Union (AU) and the Arab League want any indictment against Bashir to be put on hold. The Peace and Security Council of the AU (AUPSC) has warned that the ICC process could jeopardise any peace effort, proclaiming that it "may lead to further suffering for the people of Sudan and greater destabilization with far-reaching consequences for the country and region."

Chairperson of the Commission of the African Union Jean Ping met Bashir and other officials in Khartoum on Monday and urged the UN Security Council to suspend the ICC investigation into the president to allow peace efforts to continue. The AU earlier called for an independent commission of inquiry and is drawing up a list of top lawyers to probe the situation in Darfur and work with the government after the ICC accusations. According to the Arab League, Sudan has agreed to try those it believes responsible for crimes in Darfur, with Arab and African monitors present at the trials.

International Criminal CourtICC indictments

ICC indictments

The ICC indicted minister for Humanitarian Affairs Ahmed Haroun and Janjaweed militia leader Ali Kushayb on war crimes charges last year. Sudan said they will not be handed because no one has brought evidence against them. Kushayb had been arrested in 2007, but on different charges and released shortly after.

At present three ICC judges are reviewing an application by Prosecutor Luis Moreno Ocampo for an arrest warrant against Bashir.
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